
The Supreme Court’s 5-4 decision Friday finding a constitutional right to
same-sex marriage comes as no surprise given Justice Anthony Kennedy’s
judicial history and the swift change in public opinion. It is a triumph for the gay
rights movement, but it would have been better for American politics and
self-government had it been achieved by democratic means rather than judicial
fiat.
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A More Perfect Union?
A triumph for gay rights but not for democracy.
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The revolution in mores about gay and lesbian participation in the institution of
marriage is among the most dramatic cultural shifts in U.S. history. Justice
Anthony Kennedy’s opinion in Obergefell v. Hodges is a declaration of social
inclusion whose outcome is welcomed by ever-more Americans. The
complication is that the Constitution is silent about marriage and social-policy
preferences, which are supposed to be settled by the people and the political
branches.

Justice Kennedy reads this new right into the Constitution’s Fourteenth
Amendment that guarantees equal protection under the law and orders

every state to recognize gay and lesbian unions. He writes that “the necessary
consequence” of retaining the traditional definition of marriage—for whatever
reason—is “to put the imprimatur of the State itself on an exclusion that soon
demeans or stigmatizes those whose own liberty is then denied.”

His opinion’s sweeping language implies that belief in traditional marriage is
invidious discrimination with no rational basis. This is strange considering that
gay marriage wasn’t an issue until 20 or so years ago. Were President Obama or
Hillary Clinton bigots before they reversed their political positions? What about
the states that ratified the Fourteenth Amendment 147 years ago?

The irony is that even as Justice Kennedy and the four liberal Justices are
celebrated as trailblazers for minority rights, they are trailing public opinion,
not shaping it. In recent years voters in 11 states, either through popular
referenda or their political representatives, have changed the law to expand the
definition of marriage, and others would no doubt have followed.

Obergefell pre-empts this debate, which Justice Antonin Scalia is right to call in
his dissent “American democracy at its best.” The double irony is that by walling
off the definition of marriage from political debate, the majority may create
more political polarization, not less. People who lose arguments at the ballot box
usually concede defeat over time, even if they are disappointed in the results.
That’s democracy.

Usurping the democratic ability to define and regulate marriage by finding a
penumbra of the Constitution sets a precedent whose consequences may
unspool in unpredictable ways—for U.S. social arrangements and the judiciary.
“This Court is not a legislature,” Chief Justice John Roberts writes in his dissent.
“Whether same-sex marriage is a good idea should be of no concern to us. Under



the Constitution, judges have power to say what the law is, not what it should
be.”

The Chief is correct on the merits, but his own judicial restraint in this case
would have more credibility had he not the day before expanded judicial power
in order to rewrite and save ObamaCare.

Religious-minded believers in traditional marriage are understandably upset,
and this too will have political consequences. Some Republicans want to pass a
constitutional amendment that would restore the federalist prerogatives over
marriage. Our view is that this is futile and counterproductive politics.

A better response—as practical politics and for civic comity—would be to
support laws that protect the conscience rights of religious believers and
faith-based institutions that do not honor same-sex marriages. The unfortunate
truth is that the political left is rarely magnanimous in victory, and its activists
may not be satisfied until the force of government stamps out private values and
practices they find deplorable.

Justice Kennedy writes that expanding the definition of marriage to include gay
couples would “pose no risk of harm to themselves or third parties.” We hope
he’s right in practice, and that if he’s wrong he’ll protect the liberty rights of
those who disagree with him.
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