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“If you are among the many Americans—of whatever sexual orientation—who favor expanding
same-sex marriage, by all means celebrate today’s decision,” wrote Chief Justice John Roberts, among
the four justices who opposed the Supreme Court’s decision Friday to sweep away state bans on gay
unions. “But do not celebrate the Constitution. It had nothing to do with it,” he added.

After clashing with his conservative colleagues over the legality of Obamacare the day before, Chief
Justice Roberts closed ranks with Justices Antonin Scalia, Clarence Thomas and Samuel Alito on gay
marriage.  In four dissenting opinions, ranging in tone from impassioned to contemptuous, they railed
against the reasoning of the majority opinion that declared gay marriage a fundamental right, expressing
alarm at what they viewed was a historic constitutional blunder.

Below are excerpts from their dissents.

Chief Justice Roberts:

Gay Marriage Dissents: Key Excerpts



• Arguing that the case doesn’t turn on what you think about same-sex unions but on which branch of
government should be defining marriage (pages 2,3):

 [T]his Court is not a legislature. Whether same-sex marriage is
a good idea should be of no concern to us. Under the

Constitution, judges have power to say what the law is, not what
it should be…

Although the policy arguments for extending marriage to
same-sex couples may be compelling, the legal arguments for
requiring such an extension are not. The fundamental right to

marry does not include a right to make a State change its
definition of marriage. And a State’s decision to maintain the

meaning of marriage that has persisted in every culture
throughout human history can hardly be called irrational. In

short, our Constitution does not enact any one theory of
marriage. The people of a State are free to expand marriage to
include same-sex couples, or to retain the historic definition….

Today, however, the Court takes the extraordinary step of
ordering every State to license and recognize same-sex

marriage. Many people will rejoice at this decision, and I
begrudge none their celebration. But for those who believe in a

government of laws, not of men, the majority’s approach is
deeply disheartening. Supporters of same-sex marriage have
achieved considerable success persuading their fellow citizens
—through the democratic process—to adopt their view. That
ends today. Five lawyers have closed the debate and enacted

their own vision of marriage as a matter of constitutional law.
Stealing this issue from the people will for many cast a cloud

over same-sex marriage, making a dramatic social change that
much more difficult to accept….

The majority’s decision is an act of will, not legal judgment. The
right it announces has no basis in the Constitution or this Court’s

precedent…



Understand well what this dissent is about: It is not about
whether, in my judgment, the institution of marriage should be

changed to include same-sex couples. It is instead about
whether, in our democratic republic, that decision should rest

with the people acting through their elected representatives, or
with five lawyers who happen to hold commissions authorizing

them to resolve legal disputes according to law. The Constitution
leaves no doubt about the answer.

• On establishing a new fundamental right (page 11):

 Allowing unelected federal judges to select which unenumerated
rights rank as “fundamental”—and to strike down state laws on
the basis of that determination—raises obvious concerns about

the judicial role.

• Warning of a slippery slope (page 20):

It is striking how much of the majority’s reasoning would apply
with equal force to the claim of a fundamental right to plural
marriage…If a same-sex couple has the constitutional right to

marry because their children would otherwise “suffer the stigma
of knowing their families are somehow lesser,”……why wouldn’t
the same reasoning apply to a family of three or more persons

raising children?…

I do not mean to equate marriage between same-sex couples
with plural marriages in all respects. There may well be

relevant differences that compel different legal analysis. But if
there are, petitioners have not pointed to any.

• He concludes on a conciliatory but cautionary note (page 29):

If you are among the many Americans—of whatever sexual
orientation—who favor expanding same-sex marriage, by all



means celebrate today’s decision. Celebrate the achievement of a
desired goal. Celebrate the opportunity for a new expression of

commitment to a partner. Celebrate the availability of new
benefits. But do not celebrate the Constitution. It had nothing to

do with it.

Justice Scalia:

• On cutting off public debate (pages 2, 4):

Until the courts put a stop to it, public debate over same-sex
marriage displayed American democracy at its best. Individuals

on both sides of the issue passionately, but respectfully,
attempted to persuade their fellow citizens to accept their

views….

But the Court ends this debate, in an opinion lacking even a thin
veneer of law. Buried beneath the mummeries and straining-

to-be-memorable passages of the opinion is a candid and
startling assertion: No matter what it was the People ratified,

the Fourteenth Amendment protects those rights that the
Judiciary, in its “reasoned judgment,” thinks the Fourteenth

Amendment ought to protect.

• Mocking Justice Anthony Kennedy’s prose (pages 7,8):

The opinion is couched in a style that is as pretentious as its
content is egotistic…(Scalia continues the thought in a footnote.)

If, even as the price to be paid for a fifth vote, I ever joined an
opinion for the Court that began: “The Constitution promises
liberty to all within its reach, a liberty that includes certain
specific rights that allow persons, within a lawful realm, to
define and express their identity,” I would hide my head in a

bag. The Supreme Court of the United States has descended from
the disciplined legal reasoning of John Marshall and Joseph

Story to the mystical aphorisms of the fortune cookie.



• On the court’s impending ‘impotence’ (page 9):

Hubris is sometimes defined as o’erweening pride; and pride,
we know, goeth before a fall. The Judiciary is the “least

dangerous” of the federal branches because it has “neither Force
nor Will, but merely judgment; and must ultimately depend

upon the aid of the executive arm” and the States, “even for the
efficacy of its judgments.” With each decision of ours that takes

from the People a question properly left to them—with each
decision that is unabashedly based not on law, but on the

“reasoned judgment” of a bare majority of this Court—we move
one step closer to being reminded of our impotence.

Justice Thomas:

• No ‘dignity’ clause in the Constitution (page 16):

Perhaps recognizing that these cases do not actually involve
liberty as it has been understood, the majority goes to great

lengths to assert that its decision will advance the “dignity” of
same-sex couples. The flaw in that reasoning, of course, is that
the Constitution contains no “dignity” Clause, and even if it did,

the government would be incapable of bestowing dignity.

• Says the ruling distorts the nation’s founding principles (page 17):

Our Constitution—like the Declaration of Independence before
it—was predicated on a simple truth: One’s liberty, not to

mention one’s dignity, was something to be shielded from—not
provided by—the State. Today’s decision casts that truth aside.
In its haste to reach a desired result, the majority misapplies a

clause focused on “due process” to afford substantive rights,
disregards the most plausible understanding of the “liberty”
protected by that clause, and distorts the principles on which
this Nation was founded. Its decision will have inestimable

consequences for our Constitution and our society.
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Justice Alito:

•  Says traditional marriage isn’t backwards but a millennia-long tradition worthy of respect (pages 4,5):

This understanding of marriage, which focuses almost entirely
on the happiness of persons who choose to marry, is shared by

many people today, but it is not the traditional one. For
millennia, marriage was inextricably linked to the one thing

that only an opposite-sex couple can do: procreate…

If this traditional understanding of the purpose of marriage
does not ring true to all ears today, that is probably because the

tie between marriage and procreation has frayed…

While, for many, the attributes of marriage in 21st century
America have changed, those States that do not want to

recognize same-sex marriage have not yet given up on the
traditional understanding. They worry that by officially

abandoning the older understanding, they may contribute to
marriage’s further decay. It is far beyond the outer reaches of
this Court’s authority to say that a State may not adhere to the
understanding of marriage that has long prevailed, not just in

this country and others with similar cultural roots, but also in a
great variety of countries and cultures all around the globe.

• A portentous moment for America (pages 7,8):

Today’s decision will also have a fundamental effect on this
Court and its ability to uphold the rule of law…Most Americans

—understandably—will cheer or lament today’s decision because
of their views on the issue of same-sex marriage. But all

Americans, whatever their thinking on that issue, should worry
about what the majority’s claim of power portends.
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