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Members of the Human Rights Campaign, an LGBT civil rights organization, wave so-called equality flags outside
the Supreme Court.
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The U.S. Supreme Court has declared that gay Americans have a constitutional right to marry, in a
historic ruling penned by Justice Anthony Kennedy, who has several other momentous decisions
concerning gay rights to his credit. He was joined by the court’s four liberal justices: Ruth Bader
Ginsburg, Stephen Breyer, Sonia Sotomayor and Elena Kagan.

Here are some key excerpts, with citations omitted.

On Baker v. Nelson, an appeal of a decision by the Minnesota Supreme Court that upheld a state law
banning gay marriage (pages 11, 12):

The Court, like many institutions, has made assumptions
defined by the world and time of which it is a part. This was
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evident in Baker v. Nelson,  a one-line summary decision issued
in 1972, holding the exclusion of same-sex couples from
marriage did not present a substantial federal question.

Still, there are other, more instructive precedents. This Court’s
cases have expressed constitutional principles of broader reach.

In defining the right to marry these cases have identified
essential attributes of that right based in history, tradition, and
other constitutional liberties inherent in this intimate bond. And
in assessing whether the force and rationale of its cases apply to
same-sex couples, the Court must respect the basic reasons why

the right to marry has been long protected.

This analysis compels the conclusion that same-sex couples may
exercise the right to marry.

The four principles (pages 12, 13, 14, 15, 16):

A first premise of the Court’s relevant precedents is that the right
to personal choice regarding marriage is inherent in the concept

of individual autonomy.

…

A second principle in this Court’s jurisprudence is that the right
to marry is fundamental because it supports a two-person union

unlike any other in its importance to the committed
individuals….Marriage responds to the universal fear that a

lonely person might call out only to find no one there. It offers
the hope of companionship and understanding and assurance
that while both still live there will be someone to care for the

other.

…

A third basis for protecting the right to marry is that it



safeguards children and families and thus draws meaning from
related rights of childrearing, procreation, and education.

…

Fourth and finally, this Court’s cases and the Nation’s traditions
make clear that marriage is a keystone of our social order.

Alexis de Tocqueville recognized this truth on his travels through
the United States almost two centuries ago:

“There is certainly no country in the world where the tie of
marriage is so much respected as in America . . . [W]hen the

American retires from the turmoil of public life to the bosom of
his family, he finds in it the image of order and of peace . . . .

[H]e afterwards carries [that image] with him into public
affairs.”

On being part of our “basic charter” (page 17):

As the State itself makes marriage all the more precious by the
significance it attaches to it, exclusion from that status has the

effect of teaching that gays and lesbians are unequal in
important respects. It demeans gays and lesbians for the State
to lock them out of a central institution of the Nation’s society.

Same-sex couples, too, may aspire to the transcendent purposes
of marriage and seek fulfillment in its highest meaning.

The limitation of marriage to opposite-sex couples may long
have seemed natural and just, but its inconsistency with the
central meaning of the fundamental right to marry is now

manifest. With that knowledge must come the recognition that
laws excluding same-sex couples from the marriage right

impose stigma and injury of the kind prohibited by our basic
charter.

On breaking with historical practices (page 18):



If rights were defined by who exercised them in the past, then
received practices could serve as their own continued

justification and new groups could not invoke rights once
denied. This Court has rejected that approach, both with respect

to the right to marry and the rights of gays and lesbians.

The right to marry is fundamental as a matter of history and
tradition, but rights come not from ancient sources alone. They

rise, too, from a better informed understanding of how
constitutional imperatives define a liberty that remains urgent

in our own era. Many who deem same-sex marriage to be
wrong reach that conclusion based on decent and honorable

religious or philosophical premises, and neither they nor their
beliefs are disparaged here. But when that sincere, personal

opposition becomes enacted law and public policy, the necessary
consequence is to put the imprimatur of the State itself on an
exclusion that soon demeans or stigmatizes those whose own

liberty is then denied.

Where the right comes from (page 19):

The right of same-sex couples to marry that is part of the liberty
promised by the Fourteenth Amendment is derived, too, from

that Amendment’s guarantee of the equal protection of the laws.
The Due Process Clause and the Equal Protection Clause are

connected in a profound way, though they set forth independent
principles. Rights implicit in liberty and rights secured by equal

protection may rest on different precepts and are not always
coextensive, yet in some instances each may be instructive as to

the meaning and reach of the other.

How interracial marriages informed the decision (pages 19, 20):

In [Loving v. Virginia] the Court invalidated a prohibition on
interracial marriage under both the Equal Protection Clause



and the Due Process Clause. The Court first declared the
prohibition invalid because of its unequal treatment of

interracial couples. It stated: “There can be no doubt that
restricting the freedom to marry solely because of racial
classifications violates the central meaning of the Equal

Protection Clause.” With this link to equal protection the Court
proceeded to hold the prohibition offended central precepts of

liberty….The reasons why marriage is a fundamental right
became more clear and compelling from a full awareness and

understanding of the hurt that resulted from laws barring
interracial unions.

On liberty (page 22):

It is now clear that the challenged laws burden the liberty of
same-sex couples, and it must be further acknowledged that they

abridge central precepts of equality. Here the marriage laws
enforced by the respondents are in essence unequal: same-sex

couples are denied all the benefits afforded to opposite-sex
couples and are barred from exercising a fundamental right.

Especially against a long history of disapproval of their
relationships, this denial to same-sex couples of the right to

marry works a grave and continuing harm.

A fundamental right (pages 22, 23):

The Court now holds that same-sex couples may exercise the
fundamental right to marry. No longer may this liberty be

denied to them. Baker v. Nelson must be and now is overruled,
and the State laws challenged by Petitioners in these cases are
now held invalid to the extent they exclude same-sex couples

from civil marriage on the same terms and conditions as
oppositesex couples.

On proceeding with caution (pages 23, 24):



There may be an initial inclination in these cases to proceed with
caution—to await further legislation, litigation, and debate. The

respondents warn there has been insufficient democratic
discourse before deciding an issue so basic as the definition of
marriage….Yet there has been far more deliberation than this

argument acknowledges. There have been referenda, legislative
debates, and grassroots campaigns, as well as countless studies,
papers, books, and other popular and scholarly writings. There

has been extensive litigation in state and federal courts.  Judicial
opinions addressing the issue have been informed by the

contentions of parties and counsel, which, in turn, reflect the
more general, societal discussion of same-sex marriage and its

meaning that has occurred over the past decades.

…

The dynamic of our constitutional system is that individuals
need not await legislative action before asserting a fundamental

right. The Nation’s courts are open to injured individuals who
come to them to vindicate their own direct, personal stake in our
basic charter. An individual can invoke a right to constitutional
protection when he or she is harmed, even if the broader public

disagrees and even if the legislature refuses to act.

On harmful outcomes (page 27):

The respondents have not shown a foundation for the conclusion
that allowing same-sex marriage will cause the harmful

outcomes they describe. Indeed, with respect to this asserted
basis for excluding same-sex couples from the right to marry, it
is appropriate to observe these cases involve only the rights of
two consenting adults whose marriages would pose no risk of

harm to themselves or third parties.

On religious objections (page 27):
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It must be emphasized that religions, and those who adhere to
religious doctrines, may continue to advocate with utmost,

sincere conviction that, by divine precepts, same-sex marriage
should not be condoned. The First Amendment ensures that

religious organizations and persons are given proper protection
as they seek to teach the principles that are so fulfilling and so

central to their lives and faiths, and to their own deep
aspirations to continue the family structure they have long

revered. The same is true of those who oppose same-sex
marriage for other reasons.

In conclusion (page 28):

No union is more profound than marriage, for it embodies the
highest ideals of love, fidelity, devotion, sacrifice, and family. In
forming a marital union, two people become something greater

than once they were. As some of the petitioners in these cases
demonstrate, marriage embodies a love that may endure even
past death. It would misunderstand these men and women to

say they disrespect the idea of marriage. Their plea is that they
do respect it, respect it so deeply that they seek to find its

fulfillment for themselves. Their hope is not to be condemned to
live in loneliness, excluded from one of civilization’s oldest

institutions. They ask for equal dignity in the eyes of the law.
The Constitution grants them that right.


